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OCOBEHHOCTU NPUMEHEHUA MEPbI NPECE4HEHUYA
B BUAE SAKJITIOHEHUYA NOA CTPAXY B OTHOLLUEHUU
HECOBEPLUEHHOJIETHUX OBBUHAEMBbIX (MOA03PEBAEMDbIX)

B cTaTtbe paccMaTpUBalOTCH 0COGEHHOCTU MPUMEHEHUS B OTHOLLEHUU HECOBEPLLEHHOIETHUX NOA03pe-
BaeMbIX (00OBMHSIEMbIX) Mepbl Mpece4YeHns B BUAe 3ak/lo4eHus nog cTtpaxy. ABTOpoM NpoaHaam3npoBaHbl
MeXAyHapoAHble HOPMaTUBHO-NPAaBOBbIE aKTbl, YrOJIOBHO-NpPoLEeccyasibHOe 3aKOHOAATEeNIbCTBO, a TakKXKe
MHEHUS y4YeHbIX-NPOoLEeCcCCyaIMCTOB OTHOCUTEJIbHO U30paHna U NPUMEHEHNS AaHHOW Mepbl NpecevyeHus.
Oco60e BHUMaHUe yaenieHo 06CToATeIbCTBaM, KOTOPbIe YY4MTbIBAIOTCS NPU Ha3HA4YEHUU Mepbl NpeceYve-
HUS — 3aKJIIO4YEHMEe NOoA, CTPaXy HECOBEPLUEHHOJIETHUM 00BMHSIeMbIM (MNOA03peBaeMbiM), NPeaJIoXeHbl
NyTU COBEPLUEHCTBOBAHUSA YrOJIOBHO-MPOLLECCYa/IbHOro 3aKOHOAaTeNbCTBA, PEryIMPyIoLero nopsapoK
n306paHns N NPUMEHEHNS YKa3aHHOW Mepbl NPpece4eHnsi B OTHOLLEHUN HECOBEPLLUEHHOJIeTHUX.

KnioueBble cfioBa: HECOBEPLUEHHOJIETHUIA; 3aKJIlOYEHME NOoA CTPaXxy; Mepa npecevyeHust; 06¢cTos-
TeNnbCTBa, NoAJsieXxaliue A0Ka3bIBaHUIO; UCKIIIOYUTESIbHbIe 0GCTOATENbCTRA.

B cootrBerctBuu ¢ 4. 1 ct. 420 VYronos-
HO-TIPOLIECCYyalIbHBIM  KOoziekcoM  Poccuiickoit
Oeneparuu (ganee YIIK PO®) [1], HecoepieH-
HOJIETHUMU SIBJIAIOTCA JIULA, HE JOCTUTIINE K MO-
MEHTY COBEpILEHUS MPECTYIICHUS BO3pacTa BO-
CEeMHa/ILaTH JIeT.

[lopsinox mpuMeHEeHUs B OTHOIIEHWH HECO-
BEPILLIEHHOIETHUX OOBUHAEMBIX (II0JI03PEBAEMBIX )
MEpBITIPECEUEHUI —3aKII0UEeHUE IO CTPAXKY, peTy-
JUPYETCs HE TOJIBKO YTOJIOBHO-IIPOIECCYAIbHBIM
3akoHoxarenbcTBOM P® (manmee YIIK P®), Ho
U MEXIYHapOIHBIMH HOPMAaTHUBHO-IIPABOBBIMU
akTamu, patuduuupoBaHHBIME B Poccuiickoi
Denepanuu.

Tak, B yacTHOCTM MuHUMAasbHBIE CTaHAAPT-
Hple TmpaBmwia Opranmzamun  OObeTMHEHHBIX
Hanuit (Ilexkunckue mpaBuna) [2], peryaupyro-
M€ OTHpaBJICHHUE MPABOCYAUs] B OTHOUICHUU
HECOBEPIICHHOJETHUX YCTaHABIMBAIOT, YTO MPH-
MEHEHHE 3aKJIIOUeHHEe MOoJ] CTPaXy A0 Cyda B OT-
HOILIECHUH HECOBEPIICHHONETHUX, NPUMEHSETCS
TOJIBKO B Ka4€CTBE KpalHEH MEPHI U 110 BO3MOXK-
HOCTH Ha Kpardaillien epuoj BpeMEHH.

B cr. 17 MuHUManpHBIX CTaHJAPTHBIX Ipa-
BUJIaX OOpaIlCHUs C 3aKJIIOYCHHBIMH [3] 3akpe-
IUIEHO, YTO HECOBEPIICHHOJETHHE, KOTOphIe Ha-
XOJIATCS TIOJ apECTOM JI0 BHIHECEHHMSI TIPUTOBOPA,
CUMTAIOTCS HEBUHOBHBIMH U B COOTBETCTBUHU C
3THUM HMEIOT NPaBO Ha COOTBETCTBYIOIIEE K HUM
oOpamienue. [IpuMeHeHHe B OTHOILICHUH HECO-
BEPILLIEHHOJIETHUX MEPbI NIPECEUSHUS — 3aKIIode-
HUE T10]] CTPaxy, HEOOXOUMO MPUMEHATH TOJIBKO
B HCKJIIOYUTEIBHBIX CIIy4asx, B CBSI3U C UEM, CY-

JIbY JOJDKHBI CTPEMHUTHCS K IPUMEHEHHUIO B OTHO-
IICHUH HUX aJBTEPHATHBHBIX MEP MPECCUCHHIIM.

VIIK PO He pacKphIBaeT, 4To CleqyeT IOo-
HUMAaTh TOJ «UCKIIOUUTEIHHBIMH CIIydasMuy. B
CBSI3U C 3TUM, B YIOJIOBHO-IIPOLIECCYaIbHOM Hay-
K€ CYILECTBYET MHOKECTBO MHEHHI OTHOCHUTENb-
HO TaHHOTO TIOHATHUS.

Tax, no MEeHuro M.JI. Iletpyxuna, K HCKIIIO-
YUTEJIBHBIM CIIy4asM CJIEAYET OTHECTU CBA3b He-
COBEpILIECHHOJIETHETO C KPHUMHHAIBHOM Cpenoi,
ynotpebiieHue HECOBEPIIEHHOJICTHUM HapKOTH-
KOB, OpOMSOKHUYCCKHI 00pa3 JKWU3HU, HAJINYKEC
CYAMMOCTH U T. TI.

@®. barayTnMHOB, K UCKIIOYUTEIbHBIM CITy-
YyasM NMPUMEHEHUS B OTHOIICHHM HECOBEPIICH-
HOJIETHETO MEPBI MPECEUECHUS — 3aKJIFOUEHHE 0]
CTPaXKy, OTHOCHUT CIICAYIOIIHE OOCTOSITCILCTBA:
HECOBEPILEHHOJETHUIN paHee coBeplIal MPECTy-
IUICHUS, JIMOO TIPHUBJICKAJICS K YTOJOBHON OTBET-
CTBEHHOCTH; HECOBEPILIEHHOJICTHET0 HEOOX0IUMO
M30JIUPOBaTh OT 00ImecTBa (HECOBEPIICHHONIET-
HUW BEJET aHTUCOLMAIBLHEIN 00pa3 KU3HU, SBIIS-
€TCsl HAPKOMAaHOM, CUCTEMAaTHYECKH COBEPILAET
MIpaBOHAPYIIEHUS U T. 11.) [4].

E.B. MullleHKO CYMTAET, YTO NEPEUEHb HC-
KIIIOUUTENIBHBIX  OOCTOSITEILCTB MOXET OBITh
HEOTPAaHUYCHHBIM, YTO HE COBCEM OTBEYAECT
OXpaHe MIpaB M 3aKOHHBIX MHTEPECOB HECOBEP-
nieHHoueTHero. [1o ee MHEHUIO, PEIIUTD TaHHBII
BOIIPOC BO3MOXKHO IIyTEM 3aKOHOJATEIBHOTO 3a-
KpEIJIEHUS] BCEX BO3MOXKHBIX CIy4aeB, KOTOPbIE
MOTYT CUMTAThCS TAaKOBBIMH. B CBSI3M ¢ 3TUM,
E.B. Mumenko npeznaraer B 4. 2 cT. 108 YIIK
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Opuagunyeckune Haykun

P® nonomnHuTh ciepyromue ciiyyad, NpH Hajlu-
YUHM KOTOPBIX B OTHOIIEHHHM HECOBEPIICHHOJICT-
HETro, KOTOPBI OOBHMHSETCS WM TONO3pPEBAcTCs
B COBEPILEHHUHU MPECTYIJICHUS CPEAHEH TSKECTH,
MOXeT ObITh M30paHa W NPUMEHEHa Mepa Ipe-
CEUCHMS — 3aKJIIOUEHHE MOA CTPaxy: IOBTOPHOE
COBEpILICHUE MPECTYIUICHUs; OTCYTCTBHE MOCTO-
SHHOTO MECTa JHUTEJIbCTBA; COBEPIUCHHUE IIpe-
CTYIUICHUH TPYIIION JUL; HECOBEPLICHHOIETHUI
CTpajilaeT HapKOMaHUEH MM TOKCUKOMaHUEH OT-
CYTCTBHE JAOJDKHOTO KOHTPOJISI CO CTOPOHBI POIM-
TEJICH WK MHBIX 3aKOHHBIX IpeacTaBUTene [5].

VIIK PO x UCKIIIOYUTENBHBIM CIy4asiM MpU-
MEHEHHSI MEpbI IIPECEUCHUs B BUIC 3aKIIOUCHHUS
HOZ CTPaXKy B OTHOIIEHUH HECOBEPLICHHOJIETHUX
OTHOCHT:

1) HecoBepIIEHHOJETHUH IOI03PEBAEMBIi
(0OBHHSIEMBIH) HE UMEET ITOCTOSTHHOTO MECTA JKH-
TEJIbCTBA Ha TeppuTopuu Pd;

2) JIMYHOCTh HECOBEPILIECHHOJIETHETO HE
YCTaHOBJICHA,;

3) HECOBEpLICHHOJETHUM HapylleHa paHee
n30paHHas B OTHOLLIEHUHU HEr0 Mepa MPeCceyCHus;

4) HecOBEpPLICHHOJETHUH CKPBUICA OT Opra-
HOB IPEIBapUTEIbHOTO paccieOBaHUs WU OT
cyna.

ComacHo 4. 2 ct. 108 VIIK PO, npumenenue
MEpBI MIPECEUEHUS] — 3aKIIIOUYCHHE IO CTPaxy K
HECOBEPLICHHOJIETHEMY BO3MOXHO B ClIydae CO-
BEPLICHUS UM TSDKKOT'O MJIM 0CO00 TSKKOTO IIpe-
CTYIUICHHS, B UCKIIIOUUTEIBHBIX CIy4asx MPH CO-
BEPLICHUH NIPECTYIUICHUS CPEIHEN TAKECTH.

[To muenuto H.I. HapOukoBoii mpu paccmo-
TPEHUH XoJaraiicTBa O NPUMEHEHUH B OTHOLLE-
HUM HECOBEPIICHHOJIETHETO MEphl NpeceyeHus
— 3aKJIFOYEHHE TOA CTPaxy, Ha Cyl HEOOXOOUMO
BO3JIOXKHTH OOS3aHHOCTD I10 M3YUEHHIO YCIIOBHH
KU3HH M BOCIUTaHHS HECOBEPILECHHOJIETHETO,
€ro YMCTBEHHOTO pa3BUTHSA, a TaKKe BBIABIC-
HHE NPUYMH coBeplueHus mnpectymieHus. H.I.
Hap06ukoBa oTmedaert, ciemoBaresd HE YOCISIOT
JOJDKHOTO BHMMA@HHSl YCTaHOBJICHHIO JaHHBIX
00CTOSITENbCTB, B BUAY HENOCTaTka BPEMEHH Y
OpPraHOB NPEABAPUTEIBHOIO PACCIECAOBAHUS IS
cOopa HeoOxoauMoro Matepuana [6].

Mpbl HE comIacHbl C yKa3aHHBIM MHEHHEM,
TaK KaK CUUTaeM, YTO €CJIM y OPraHOB MpeaBapu-
TEJIBHOTO PACCIICAOBAHUS HET BPEMEHHU [UIS BbI-
SCHEHUSI JTAaHHBIX OOCTOSTEIBCTB B OTHOIICHUH
HECOBEPLICHHOJIETHETO, TO JOCTaTOYHO JIM Bpe-

MEHH y CyIbH, YTOOBI MEPENOKUTH HA HErO BbI-
MOJIHEHUE 3THX o0s3aHHOCcTe. Kpome Toro, kak
MBI CUUTAEM, B IaHHOM CJIy4ae HapyLIaeTcsl KOH-
CTUTYLIMOHHBIH NPUHLUI PAaBHONPABHS U COCTSI-
3aTeJIbHOCTH CTOPOH, CYJ OJDKEH PaccMaTpuBaTh
U aHAJIM3UPOBATh OOCTOSITENbCTBA, IPENCTABIIsIE-
MBbI€ CTOPOHAMH, HO HE CaM UX COOMpaTh.

[Ipesuanym Bepxoaoro Cyma P® obparun
BHUMAaHHUE Ha TO, IPU M30paHUU MEpHI Ipecede-
HUSl B OTHOLIEHWH HECOBEPLICHHOJETHUX MEPHI
IpecedeHys — 3aKII0YEeHUE MO CTPaXKy, CyJaMu
HE BCErla YYUTHIBAIOTCS MOJIOKEHUS 4. 6 CT. 88
YK PO, kotopas 3akperuisieT orpaHU4eHUs [IpU
Ha3HAYCHUH HECOBEPIICHHOJIETHUM HaKa3aHUs
B BHUJIE JIMIIEHHUs cBOOOABI. B pesynbrare uero
HECOBEPLICHHOJIETHUM B BO3pacTe IIeCTHaILa-
TH JIET, COBEPLIMBIIMX NPECTYIUICHUS CpPeIHEH
TSDKECTH, HEOOOCHOBAaHHO MNPHMEHSUIACh Mepa
IpecedeHys — 3aKII0YEHUE MOJ CTPaKy U Haka-
3aHue B BUJE JniIeHUs cBoOoxkl. Kpome storo He
BCerJa BBINONHUUCH TpeboBaHus cT. 423 YIIK
P®, B cooTBeTCTBUM C KOTOPOH, IPHU pEUICHUU
BOINPOCA O IPUMEHEHUH B OTHOIIEHUH HECOBEP-
LIEHHOJIETHUX MEpPbI IIPECEUCHUs B BUAE 3aKIIIO-
YEHUS MOJl CTPaKy HEOOXOOMMO pellarh BOIPOC
0 BO3MOYKHOCTH OTZAud HECOBEPLICHHOJETHETO
moj103peBaeMoro (0OBHHSEMOTO) TOA MPUCMOTP
3aKOHHBIM TIPEICTABUTEIISIM, JTMOO JPYTHX 3aCITy-
JKUBAIOIIUX JA0BEpUs Uil [7].

U3yunB 0COOEHHOCTM IPUMEHEHUS MEpbI
IpecedeHys] B BHJE 3aKJIIOUEHHS IO CTPaxy B
OTHOLICHUH HECOBEPILCHHOJIETHUX, Mbl IPHUILIN
K BBIBOAY, 4T0 KOHCTpYKIUs cT. 108 YIIK PD na-
JieKa OT IPAaBOBOM ONpeeNeHHOCTH. Tak, 4. 1 cT.
108 VIIK P® 3akperuisier BO3MOKHOCTh HU30parh
Mepy MPEeCcEUEHUs -3aKIII0UCHNE IO CTPAXy, IPU
HQJINYAN «IOCTAaTOYHBIX OCHOBAaHMM IOJIArarby
0 HACTYIUICHHH KaKuX-JIMOO HeOIarompusTHBIX
MOCTIECTBUH, TO €CTh HA OCHOBAHUH IIPEIIIOJIO-
JKeHu#. B To ke Bpems, nepeuncieHHble 00cTos-
TEJIbCTBA, MPU HAJIMYUU KOTOPBIX Mepa Ipeceue-
HUS — 3aKJIIOYEHHE I10Jl CTPAXy HMPUMEHSETCS K
HECOBEPLICHHOJETHUM, HE BXOAUT B IIEpPEUCHb
00CTOSITENBCTB, MOMIEKAIMX JOKA3bIBAHUIO IO
YTOJIOBHOMY JAEIY.

[Ipeanonoxenus cnenosaress (J03HABATEs)
0 BO3MOXXHOCTH HACTYIUICHHS HEOIaronpusTHBIX
MOCTIEACTBUH, HOCAT BEPOSTHOCTHBIN, HPEAIO-
JIOKUTENBHBIN XapakTep, NMpUYeM 3TH IPEro-
JIOKEHUSI HE O MPOLICAIINX WIH MPOUCXOIIIINX
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OCco6eHHOCTY NPUMEeHEeHUs Mepbl NPece4YeHnst

COOBITHSAX, a O TEX, KOTOpbIe MOTYT IPOM30MTH,
a100 HE MPOU30UTH B OyIyIIEM, YTO COCTABISET
3HAUUTEIIbHYIO TPYIHOCTh NPH HU30paHUHM MEPHI
[Ipece4eHUs..

TaxkuM 00pa3oM, yroJIOBHO-IIpOLIECCyaIbHOE
3aKOHOJATENICTBO IMPEAYCMaTPHUBACT BO3MOXK-
HOCTh NPUMEHEHUSI B OTHOLIEHHHM HECOBEPILECH-
HOJIETHETO MEpbI IIPECEUCHUs — 3aKII0YSHUE 1101
CTpaXXy Ha OCHOBE HPEAIOJIOKEHUH, a He I0Ka-
3aTeNbCTB, YTO JACT BO3MOXKHOCTH IPUMEHSTH
JaHHYIO Mepy NPECeYeHUs] B OTHOLICHUH MIPAKTH-
YEeCKH JII000T0 HECOBEPILICHHOJETHET0 OOBHHSE-
Moro (mozpo3peBaemoro). Ilo Hamemy MHeHHIO,
HE00OCHOBaHHOE IPUMEHEHNE MEPbI IPECEUCHHS
B BUJIE 3aKJIIOYCHUS MO CTPaKy MOXKET IIPUBECTU
K CYIIECTBEHHBIM OTKJIOHEHHUSIM B IOBEACHUH He-
COBEPILIEHHOJIETHETO U CKJIOHUTb €T0 K aCOLUAIb-
HOMY 00pazy XHU3HH.

W3yunB yromoBHO-IIpoLiecCyaIbHOE 3aKOHO-
JIaTeJIbCTBO U MHEHUE YUEHBIX-TIPOLIECCYaTCTOB,
MBI NPHUIUIA K BBIBOAY, YTO IIPU PELICHUU BO-

Cnucok 1uTeparypsbl:

npoca O MPUMEHEHUU K HECOBEPILICHHOJICTHEMY
oOBHHsIEMOMY (ITOJI03pEBAEMOMY) MEpHI Ipece-
YEeHUSl — 3aKJIIOUYEHHE IOA CTPaxy, HeoOXOAUMO
YUUTBIBATh CIEIYIOLINE OOCTOATEIILCTRA:

1) HecoBepIIEHHOJETHUH IT0I03PEBAEMBIi
(0OBHHSIEMBI) HE UMEET ITOCTOSTHHOTO MECTA JKH-
TEJIbCTBA Ha Tepputopun Pd;

2) JIMYHOCTh HECOBEPILICHHOJIETHETO HE
YCTaHOBJICHA,;

3) HECOBEpILICHHOJETHUM HapylleHa paHee
n30paHHas B OTHOLLIEHUHU HEr0 Mepa MpeceyeHus;

4) HecOBEpILICHHOJETHUH CKpBUICA OT Opra-
HOB INPEIBapUTEIbHOIO PAcCieOBaHUsI W OT

cyna,

5) xapakTep U CTeNeHb O0IIECTBEHHOM orac-
HOCTHM COBEPILEHHOTO HECOBEPIICHHOJICTHUM
NPECTYIUICHUS;

6) O0COOCHHOCTH JHMYHOCTH HECOBEPLICH-
HOJIETHETO;
7) ycnoBusl XKHU3HM U BOCHHMTaHUS HECOBEP-
IIEHHOJIETHETO.
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